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C.A. Disallows §170.6 Challenge Following Refiling of Charges 
Says Second Case Is a ‘Continuation’ of First Case and ‘Gamesmanship’ 
Cannot Be Counteranced in Attempt to Skirt Adverse Rulings 
  
The First District Court of Appeal yesterday thwarted a ploy by the County 
District Attorney’s Office, holding that the prosecution may not dismiss a 
case after pretrials ruling are made, then refile it and, upon it being assigned 
to the same judge as before, file a preemptory challenge. 
In an opinion by Justice Martin J. Jenkins of Div, Three, it announced it was 
summarily granting a writ of mandate ordering the San Mateo Superior 
Court to vacate its order granting a motion pursuant to Code of Civil 
Procedure §170.6, and to enter a new order denying it. 
“Because the record before us discloses a clear effort by the District 
Attorney to avoid the effect of the trial judge’s orders in the dismissed case,” 
Jenkins wrote, “we conclude the second action was a mere continuation of 
the first, and thus, the peremptory challenge was untimely.” 
Rulings in a case in which Willard Birts Jr. was charged with various felony 
counts relating to domestic violence were made by Judge Gerald J. 
Buchwald. When the prosdecutor announced he would dismiss for lack of 
evidence, then refile the case the next day, the defense lawyer protested, 
calling for a statement of specific reasons. 
Prosecutorial Prerogative 

Buchwald responded: 
“I’m not sure that they’re required to do that. I think they have the right—we 
have not empaneled a jury yet….And I think they have the right to dismiss 
and refile it tomorrow if that’s what they want to do, and their reasons are 
their work product.” 
A refiling took place the following day and Birts was arraigned that day. The 
following month, a new information was filed that was nearly identical to 
the first two. 
Birts made a nonstatutory motion to dismiss, arguing that the prosecution 
was attempting to manipulate the system and was engaging is misconduct by 
seeking to mislead the court as to its motivations. San Mateo County Judge 
Donald J. Ayoob denied the motion, finding that there was no misconduct in 
dismissing and refiling “after receiving unfavorable pre-trial rulings which 
the prosecutor believed to be fatal to the case.” 
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Full Article Here: http://www.metnews.com/articles/2018/gamesmanship041218.htm  

http://www.metnews.com/articles/2018/gamesmanship041218.htm


 
 
Daily Journal  
 

 
. . . 
 
Daily Journal 
 



 
. . . 
 
The Recorder 
 
Harassment Records Involving California Judges Must Be Public, Chief Justice Says 

"The public has a right to know how the judicial branch spends taxpayer funds," Chief Justice 

Tani Cantil-Sakauye said Tuesday. 

Chief Justice Tani Cantil-Sakauye of the California Supreme CourtACRAMENTO — California’s 
chief justice will ask for “expedited” changes to the judiciary’s rule governing open records after 
the Judicial Council and several courts blocked public access to information about judges 
accused of sexual misconduct. 

In a statement issued Tuesday afternoon, Chief Justice Tani Cantil-Sakauye said she has created 

a five-member working group to draft amendments to Rule of Court 10.500 that will require “all 

levels of the state court system” to disclose the names of judicial officers who enter into 

https://newsroom.courts.ca.gov/news/chief-justice-presses-for-expedited-court-rule-on-disclosure-of-sexual-harassment-claims
http://www.courts.ca.gov/cms/rules/index.cfm?title=ten&linkid=rule10_500


settlement agreements that resolve sexual harassment or discrimination complaints. “I want to 

make sure there’s no ambiguity as to whether courts should be required to disclose those records 

now,” the chief justice said in a prepared statement. 

“Judicial independence relies in part on judicial accountability,” Cantil-Sakauye continued. “The 

judiciary relies on the trust and confidence of the public it serves, and the public has a right to 

know how the judicial branch spends taxpayer funds.” Cantil-Sakauye’s request follows the 

March 23 disclosure by the Judicial Council, responding to a records request by The Recorder, 

that the judicial branch has spent almost $600,000 since 2011 to investigate and settle complaints 

of sexual harassment by three judicial officers and two court employees. Attorneys for the 

branch refused, however, to identify the judges involved or detail what they had been accused of 

doing. 

The requests for documents raised “complicated legal and ethical issues, including attorney-

client privilege and other legal and ethical obligations,” the council’s legal services division said. 

The attorneys cited an exemption in Rule of Court 10.500 that allows courts to withhold 

information “regarding, or investigations of justices, judges (including temporary and assigned 

judges), subordinate judicial officers, and applicants or candidates for judicial office.” 
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Judge Czuleger to Teach in Albania Under Fulbright Specialist Grant  

    
Los Angeles Superior Court Judge J. Stephen Czuleger will teach in Albania 
next month under the Fulbright Specialist Program, it will be announced 
today by the U.S. Department of State and the J. William Fulbright Foreign 
Scholarship Board. 
According to the announcement: 
“Judge Czuleger will complete a project at University Aleksander Moisiu 
and School of Magistrates in Albania that aims to support the 
next generation of Albania’s justice system through presentations to 
undergraduate and graduate law students, as well as Albanian Judges, to 
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advance their analysis of the foundational principles of international law and 
through meetings and discussions with Albanian faculty, judges 
and prosecutors.” 
It explains:“Recipients of Fulbright Specialist awards are selected on the 
basis of academic and professional achievement, demonstrated leadership in 
their field, and their potential to foster long-term cooperation between 
institutions in the U.S. and abroad. 
“The Fulbright Program is the flagship international educational exchange 
program sponsored by the U.S. government and is designed to build lasting 
connections between the people of the United States and the people of other 
countries. The Fulbright Program is funded through an annual appropriation 
made by the U.S. Congress to the U.S. Department of State. 
Participating governments and host institutions, corporations, and 
foundations around the world also provide direct and indirect support to the 
Program, which operates in over 160 countries worldwide.” 
Czuleger, a past presiding judge of his court, taught in Albania at Tirana 
University under the Fulbright program in 2014. 
He was first introduced to Albania in 2011 when he and his wife, mystery 
writer Rebecca Forster, visited one of their two sons, Eric Czuleger, who 
was a Peace Corps volunteer there, teaching English. This will be Czuleger’s 
fourth visit to the nation, located on the Balkan Peninsula. 
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