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The California Supreme Court has recused itself from a case that could decide whether current and 
retired state judges receive $36 million in back pay. 
In a brief order issued Monday, the justices said they will refer the pending appeal in Mallano v. 
Chiang “to other judicial officers who first took judicial office on or after July 1, 2017.” 
“The justices of this court, having determined recusal is appropriate … hereby recuse themselves,” 
the order says. 

 
At issue is a case brought by retired Second District Court of Appeal Justice Robert Mallano, who alleged 
the state improperly deprived active and retired judges of statutorily mandated salary increases after 
the 2008 recession. 
In January 2015, Los Angeles Superior Court Judge Elihu Berle, a potential class member who heard the 
case under the “doctrine of necessity,” certified a class of about 1,800 retirees and 1,600 sitting judges. 
A subsequent 2016 judgment granted the judges’ back pay, plus 10 percent interest and $660,000 in 
attorney fees to lawyers at Skadden, Arps, Slate, Meagher & Flom. 
A unanimous Second District panel last year rejected the state’s appeal, finding nothing in state law 
“constrains or prohibits the controller from fulfilling its ministerial duty to pay judicial salary increases.” 
nThe Supreme Court order cites three cases where justices recused themselves for potential conflicts 
and appellate justices were chosen to take their places. The court’s internal operating guidelines also 
spell out procedures for replacing justices who disqualify themselves from cases, although they don’t 
specifically address a circumstance when the entire court steps away from a petition. 
The high court has relied on a series of appellate justices sitting pro tempore to fill the vacancy created 
when Associate Justice Kathryn Mickle Werdegar retired in August 2017. 
. . .  
 
Supreme Court Order: https://drive.google.com/file/d/14KGv40YFRvUKrpptRhhBGO4VN9lR44fn/view  
 
 
The Recorder 
 
Northern District Honors Judge Fogel and 'the Humanity of Judging' 
Friends, colleagues and clerks put the judge's 37-year career into perspective at a Stanford Law 
School symposium. 
 
Judicial temperament. It’s been in the news a lot lately, and not always in a good way. 
On Thursday, the Northern District bench and bar paid tribute to one of the bench’s most 
positive role models for judicial temperament: U.S. District Judge Jeremy Fogel. 
Judicial ethics, integrity and humanity—and Fogel’s work throughout the federal judiciary to 
study and improve it—were the themes of a Stanford Law School and Federal Bar Association 
symposium reflecting on Fogel’s judicial career, followed by the unveiling of his official portrait 
which will hang in the San Jose courthouse. 
“Judge Fogel’s great legacy will be embracing the humanity of judging,” said Vanderbilt law 
professor Terry Maroney, whose studies include judicial behavior and decision-making. 
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Fogel was a judge for 37 years, starting in the Santa Clara County courts. He spent his last 20 on 
the Northern District bench, including a seven-year stint as director of the Federal Judicial 
Center. He retired last month to become the first director of the Berkeley Judicial Institute. 
From his early days in state court, Fogel developed a reputation for an even keel, even in a 
challenging Family Court assignment. Santa Clara County Superior Court Judge Erica Yew said a 
litigant might yell, “I’m gonna sue you! I’m gonna appeal you!” and Fogel would very calmly say, 
“That’s fine. You have 60 days to file your appeal.” 
Yew sits on California’s Commission on Judicial Performance. A while ago the commission 
organized a group of judicial mentors around the state to work with low-level offenders in lieu 
of judicial discipline. But the commission needed one “supermentor” to supervise the work of 
the mentors. “Who better than Judge Fogel?” Yew said. He gladly accepted the role. 
U.S. District Judge Edward Davila, who like Fogel began in state court, remembered Fogel’s 
advice to him for preparing for the switch: take a family law assignment. Davila said he was 
perplexed at first. “I didn’t know we did family cases” in federal court, he joked. 
Retired U.S. District Judge Ronald Whyte explained that dealing with someone like Steve Jobs in 
a high-stakes business case could feel less challenging after dealing with the everyday pressures 
and tempers in Family Court Morales v. Tilton, a 2006 case challenging the state’s 
administration of a three-drug lethal injection cocktail to condemned inmates, put Fogel’s 
temperament to the test. 
The judge had denied two similar challenges, resulting in one execution. But by the time 
of Morales, evidence was mounting about the reliability of one of the drugs, sodium thiopental, 
and the state’s procedures for administering it. 
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